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Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Avrising out of Order-in-Original No MP/12/AC/Div-IV/1 7-18 feife: 28.12.2017 issued by Astt.
Commissioner, Div-1V, Central Tax, Ahmedabad-South

g arfierat @1 vd gar Name & Address of the Appellant / Respondent
. Indian Oil Corporation Ltd. ,
Assistant Commissioner, CGST, Division-IV, Ahmedabad South
Ahmedabad ‘
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid : '
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebéte of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. :
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(b)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Financé (No.2) Act, 1998.
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. The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

‘35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

AT o, B SR o T R e SR @ aRy o
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appeliate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5

" Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in

favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. _
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) ‘and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal o

10% of the duty demanded where duty or duty and penalty are in dispute, or p Aty .

penalty alone is in dispute.” : :
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ORDER IN APPEAL

Two appeals have been filed against OIO No. MP/12/AC/Div-IV/17-18 dated
28.12.2017 passed by the Assistant Commissioner, CGST, Division IV, Ahmedabad South

Commissionerate [for short —adjudicating authority’], the details of which are as follows:

Sr. Name of the appellant Appeal No.
No.
1 Indian Oil Corporation Limited, [for short IOCL] 201/Ahd-1/2017-18

Sabarmati Terminal,
Nr. D Cabin, Sabarmati,
Ahmedabad 380 019.

2 Assistant Commissioner, CGST, 42/EA2/Ahd-1/2017-18
Division IV, Ahmedabad South Commissionerate.
[in terms of Review order No. 25/2017-18 dated
14.3.2018, issued by the Commissioner, CGST,
Ahmedabad South]

2. Briefly, M/s. IOCL had cleared HSD, without payment of duty of excise and
additional duty of excise, under notification Nos. 108/95-CE dated 28.8.95, 136/94-CE dated
10.11.1994 and 22/2003-CE dated 31.3.2003. Since additional duty of excise on HSD was
imposed w.e.f. 1.3.1999, vide section 133 read with second schedule of the Finance Act, 1999, it
was ﬁot exempted, vide the aforementioned notifications. Therefore, two show cause notices
dated 29.4.2004 and 30.3.2004, were issued to M/s. IOCL, inter alia, demanding central excise
duty of Rs. 48,95,970/- for the period from April 1999 to February 2003 and Rs. 17,58,000/- for
the period from March 2003 to June 2003, along with interest. The notices, further proposed
penalty on the appellant under rule 173Q of the Central Excise Rules, 1944 and rule 25 of the
Central Excise Rules, 2001, Rule 25 of the Central Excise Rule, 2002 read with Section 11AC of
the Ceniral Excise Act, 1944. The show cause notice dated 29.3.2004, was issued, invoking

extended period.

3. These notices were adjudicated vide the aforementioned impugned OIO dated
28.12.2017, wherein the adjudicating authority, set aside the show cause notice dated 29.4.2004,
confirmed the demand of Rs. 17.58 lacs along with interest and further imposed penalty of
equivalent amount under Rule 25 of the Central Excise Rules, 2002 read with Section 11AC of

the Central Excise Act, 1944,

4, Feeling aggrieved, both the appellants mentioned in the table supra, have filed
appeals, raising the following contentions:

 Indian Oil Corporation Limited [Sr. No. 1 of the table above]

e that penalty under section 11AC of the Central Excise Act, 1944, is not imposable since none of
the criterion under the said section is available;

¢ that the show cause notice dated 29.4.2004 has been dropped after being held to be time barred;
that there is a clear finding that there is no suppression of facts as well as no malafide intention to
evade the duty liability;

e that they wish to rely on the case of VVF Ltd [2011(258) ELT 463], HPCL [2015(328) ELT 684],
Markfed Refined Oil [2008(229) ELT 557], IIT [2016(42) STR 406];

e that as demand for earlier period has been held to be time barred, the demand for normal period
even if conﬁlmed no penalty is not 1mposable

e that penalty is not imposable in the absence of mens rea.
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Departmental appeal [Sr. No. 2 of the table above]

e that adjudicating authority vide his letter dated 5.2.2018 has admitted that the appellant
mentioned at Sr. No.1 above had not given intimation to division or range office regarding
non-payment of duty;

e that IOCL had failed to mention the detail of the clearances in the returns submitted to the
department; that where the appellant has failed to provide intimation to the department,

" extended period is invocable; :

4.1 M/s. IOCL, in their cross objections submitted on 10.4.2018, raised the following
contentions:

e that they are a Central PSU engaged in storing MS, HSD, SKO, ATF, falling under chapter 27 of
CETA, that they had followed the procedure laid down in rule 156A, 156B, 173N(6) of the
erstwhile Central Excise Rules, 1944; that they had complied with the procedure as prescribed
under tule 20 of the Central Excise Rules, 2001/2002; that they had obtained necessary re-
warehousing certificates from the consignees and entered it in the warehousing register; that they
had filed periodical returns depicting clearances made without payment of duty; that they had
filed declaration with the department about availing the benefit of the notifications;

e that there has been no contraventions of the provisions of law or any procedural/documentation
requirements;

e that they had followed the required documentation procedure while effecting in bond movements
of HSD to various 100% EOUs or to UN as envisaged in rule 156A/173N(6);

e that mere failure on their part to disclose certain information like mentioning of notification
numbers in the monthly returns cannot be considered as positive or deliberate act of suppression;

e that there is no provision in law to assess duty on goods that are in a warehouse or goods which
move from one warehouse to another; that they were removing the goods in bond which is not
clearance of the goods from a warehouse as understood in the context of Rule 49 requiring
payment of duty;

e that extended period of limitation is not invocable in the absence of conscious and deliberate
suppression or willfull misstatement etc.,

e CT-3 certificates were issued by the jurisdictional central excise authorities of the receipt of HSD;

o AR-3As prepared for clearance of HSD and receipt by consignees was evidenced with re-
warehousing certificate;

e that it is clear that every information/details were well within the knowledge of the department
and there was no suppression of fact or mis-statement;

e that claiming exemption under a notification cannot be construed as suppression or mis
declaration and therefore, extended period cannot be invoked.

5. Personal hearing in the matter was held on 24.4.2018, wherein Shri T Chandran
Nair, Advocate, Ms. Mansi Patel, Advocate and Shri Dinesh Chauhan AM(F), had appeared on
behalf of the appellant mentioned at Sr. No.1 supra. They reiterated the grounds of appeal.

6. I have gone through the facts of the case, the grounds of appeal filed by both the
appellants’ and the oral contentions raised during the course of personal hearing. The questions

to be decided are

[a] whether penalty can be imposed on M/s. Indian Oil Corporation under Rule 25 of the Central Excise
Rules, 2002 read with Section 11AC of the Central Excise Act, 1944; and

[b] whether the adjudicating authority was correct in setting aside the demand in respect of the show
cause notice dated 29.4.2004 on limitation, or otherwise.

7. However, before deciding the aforementioned two questions, I would like to
examine the legality of demand of additional duty of excise on HSD. As is already recorded by

the adjudicating authority, the issue is no longer res integra as the Hon’ble Punjab High Court,
vide its order reported at [2015(322) ELT 74] has held that HSD purcha

eligible for exemption from additional excise duty. This order was laftgf

Hon’ble Supreme Court of India. In-fact, IOCL is on record that the
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confirmed by the adjudicating authority in respect of the show cause notice dated 30.3.2004. It is

in this background, that I would be giving my findings on the aforementioned two questions.

8. Now coming to the questions to be decided, as listed in para 6 supra, I will first
like to address the'question mentioned at [b] above, viz-a-viz the grounds/plea raised in the
departmental appeal. In the appeal filed by the Revenue, they are challenging the setting aside of
the show cause notice dated 29.4.2004 which, as is already mentioned, was issued invoking the
extended period. The departmental appeal further has in its grounds, mentioned that the
adjudicating authority vide his letter dated 5.2.2018, has admitted that IOCL had not given
intimation to division or range office regarding non-payment of central excise duty; that
extended period can be invoked in cases where assessee/appellant fails to provide intimation to
the department. The departmental appeal has also relied upon two case laws viz. Bombay
Dyeing [1999(113) ELT 331] and Bharat Roll Industry [2008(229) ELT 107]. On going through
the impugned OIO, I find that the adjudicating authority in para 22 of his findings, has held as

follows:

“ 1 find that the said assesseee has failed to mention the full details of the clearances made in the monthly
RT 12/ER I return filed with department and there is contravention of various provisions of law such as
contravention of Rule 54 of Central Excise Rules, 1994 and Rule 12 of the Central Excise (No. 2 ) Rules,

2002 and Rule 12 of the Central Excise Rules, 2002 by not mentioning full particulars of the clearances
made in the monthly RT 12 /ER I return and contravention of Rule 9, Rule 52 read with Rule 173F and 173

G of the Central Excise Rules, 1944, Rule 4,6 and 8 of the Central Excise (No. 2) Rules, 2001 and Rule 4,6
and 8 of the Central Excise Rules, 2002 by not paying the correct duty and contravention of Rule 173N of
the Central Excise Rules, 1994 and Rule 20 of the Central Excise (No. 2) Rule, 2001 and Rule 20 of the
Central Excise Rules, 2002 by not following the procedure prescribed in the Circular.”

Thereafter, going further, in the same paragraph, the adjudicating authority has held that the
details were available with the department and that there was no intent to evade duty on the part

of the assessee. The adjudicating authority further goes on to state [in the said para]:

“I find force in the argument of the assessee that the details were available with the Department and hence
there was no suppression or mis-statement etc. and I do not find the ‘Intent to evade duty’ on the part of
said assessee for the reason that everything viz. full particulars of the clearances not made in the monthly
RT 12 /ER I return etc.”

The findings of the adjudicating authority, at best can be described as an oxymoron. Even ‘

otherwise, the adjudicating authority has refrained from giving a detailed finding for aﬁ'iving ata

conclusion that there was no intent to evade duty on the part of the appellant. Let me first

examine whether the aforementioned finding is correct.

9. The charges against M/s. IOCL is that they

o did not follow the procedure prescribed so far as movement of goods from one warehouse to another is
concerned;

¢ failed to file the quadruplicate copy of the application for removal with the range Superintendent;

e failed to mention the notification No. under which the goods were removed without payment of duty;

¢ had mentioned only the quantity of removal in the monthly return;

e that in some cases the type of removal was shown as bonded while in ases the quantity was
shown against the column removal without payment of duty,

o that they had failed to mention the relevant notification numbers /1" thg noj Sretatns filed with the

department.
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As is already mentioned the demand in respect of the notice dated 29.4.2004 was
dropped by the adjudicating authority, on the grounds- of limitation while IOCL, has already
discharged the duty demand raised vide show cause notice dated 30.3.2004, which was
confirmed by the adjudicating authority. IOCL, in its cross objections amongst various other
grounds, has claimed that the demand raised vide show cause notice dated 29.4.2004 is hit by
limitation. The charges listed against IOCL for which they have not offered any plausible

defence, clearly points to suppression. The act of the IOCL’s employee, authorized to file

returns, of suppressing and mis stating information in the returns filed with the department.

clearly puts the onus on the appellant himself and clearly points to suppression on their part. It
clearly reﬂects IOCL’s intent to defraud revenue. IOCL’s attempt to rely on cases wherein there
have been geriuine mistakes of some information being left out in the return, through oversight,
to take relief in their case, is not a tenable argument. Moreover, I find that IOCL has
violated/contravened the provisions of the Act and the rules. Further, their act of discharging the
duty in respect of the show cause notice dated 30.3.2004 and thereafter citing limitation in
respect of a similar demand for the earlier period, in respect of show cause notice dated
29.4.2004, clearly leads one to a conclusion that though IOCL knew that it was a legitimate due
to the Government, they conspired not to pay the duty. I also find that there is a clear cut intent
on the part of IOCL to evade payment of duty, which is manifested by their reliance on limitation

to evade the statutory dues to the Government.

10.  On the appellant relying on limitation, I am constrained to state that I find this
claim to be appalling, coming more so from a Central PSU. It does not behove a Central PSU to
evade/not pay legitimate dues, under the shield of mens rea /limitation. This reflects poorly on

IOCL, more so since the objection was raised by none other than the Comptroller and Auditor

General of India and the issue stands settled by the highest court of the land viz. the Hon’ble

Supreme Court of India. In hindsight, I feel that it would have been more appropriate for IOCL
to have approached the department after discharging the duty [without challenging it on the grounds

of limitation], since they very well knew it was a legitimate due to the Central Government.

In a catena of decisions, Courts have held that a PSU will not have “intent” to evade on the
ground that they have always paid legitimate duty to the Government and have pleaded to waive
penalty, etc.. In the present case, the PSU is contesting the legitimate duty to the Government
under the garb of limitation, showing their clear “intent” — not to pay duty under any pretext. It
is in this light that their entire activities should be viewed. The even failed to disclose the full

facts in their monthly returns. A scanned copy of the RT 12 monthly return attached by the

appellant with the appeal papers is reproduced for ease of refeyp
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INDIAN OIL CORPORATION LIMITED

(MARKETING DIVISION)
SABARMATI TERAMINAL
NEAR D CABIN, SABARMATI,

indian Oil
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Datu 3 05,08.2002 - ASST. MA{JAGEB {FINANCE)
Anal. Managar (Finance)
1ie -1 v Olf Corporation Lid,
Sauuauati Terminal, Ahmedabad.

INDIAN OIL CORPORATION LTD.
SABARMATI TERMINAL

DETAILS OF BONDED DESSATCH DURING THE MONTH OF 4 Y0z

H Amount
Party Product CQuantity Rate por KL Duty

AFS, AVIMEDABAD ATEF 1385
COMPUTER SKILL HSD
ORIENTAL STRUCTURE HSD
TAICHONG BANK SO
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2907.07 802351
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LA —a -(‘///( o
O.Vonkutamh
Nusi. Mansgpor (F)
Axnt. Manager (Finzncny
tadinn O Corpafalinn Ltd,
Catarmall Tormin=t, Anmmodabad.

The appellant as is evident from the sample RT 12 return, clearly and deliberately camouflaged
the return by mentioning that the clearance were bonded clearance, without mentioning the
notification no. under which they had removed the goods without payment of duty. Further, I
also find that nowhere the appellant mentioned in the concerned returns that they had not paid

additional duty of excise leviable on HSD imposed w.e.f. 1.3.1999 vide section 133 read with the
second schedule of the Finance Act, 1999.

11. In the case of Pushpam Pharmaceuticals Company v. Collector of Ceniral Excise,

Bombay [1995 (78) E.L.T. 401 (S.C.)], in para 4, the Hon’ble Supreme Court held as follows:

“4, Section 114 empowers the Department to re-open proceedings if the levy has been short-
levied or not levied within six months from the relevant date. But the proviso carves out an
exception and permits the authority to exercise this power within five years firom the relevant date
in the circumstances mentioned in the proviso, one of it being suppression of facts. The meaning
of the word both in law and even otherwise is well known. In normal understanding it is not
different that what is explained in various dictionaries unless of course the context in which it has
been used indicates otherwise. A perusal of the proviso indicates that it has been used in
company of such strong words as fraud, collusion or wilful default. In fact it is the mildest
expression used in the proviso. Yet the surroundings in which it has been used it has to be
construed strictly. It does not mean any omission. The act must be deliberate. In taxation, it can
have only one meaning that the corréct information was not disclosed deliberately to escape firom
payment of duty. Where facts are known to both the parties the omission by one to do what he
might have done and not that he must have done, does not render it suppression.”

12. In the case of Cosmic Dye Chemic

Supreme Court further, held as follows:

995(75) E.L.T. 721 (S.C.)], the Hon’ble
wd F?a,as}
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6. Now so far as fraud and collusion are concerned, it is evident that the requisite intent, i.e.,
intent to evade duty is built into these very words. So far.as mis-statement or suppression of facts
are concerned, they are clearly qualified by the word “wilful” preceding the words “mis-
statement or suppression of facts” which means with intent to evade duty. The next set of words
“contravention of any of the provisions of this Act or Rules” are again qualified by the
immediately following words “with intent to evade payment of duty”. It is, therefore, not correct
to say that there can be a suppression or mis-statement of fact, which is not wilful and yet
constitutes a permissible ground for the purpose of the proviso to Section 114. Mis-statement or
suppression of fact must be wilful.

As is evident in the present case, there was a willful suppression of facts, with a clear intent to
evade payment of duty on the part of M/s. IOCL as is clearly evident from the aforementioned
discussions and therefore, I find that the appellant cannot escape payment of legitimate dues to

the Government, under the cover of limitation.

13. Thus, in view of the foregoing IOCL’s claim to plead limitation is not tenable. I
also find that the adjudicating authority erred in holding that there was no intent to evade duty on
the part of IOCL. Accordingly, the setting aside of the demand by the adjudicating authority, on
the grounds of limitation, is not correct in law and to this extent the impugned OIO is set aside.

In view of my aforementioned findings, I confirm the duty of Rs. 48,95,970/- [SCN dated

29.4.2004] along with interest and further impose penalty of amount equivalent to duty under

rule 173Q of CER ’44 and rule 25 of the CER 2001 and rule 25 of CER 2002 read with ‘section

11AC of the Central Excise Act, 1944, on the appellant. Accordingly, the appeal filed by the

department is allowed.

14. Before parting with the question mentioned at [b], supra, I would also like to
discuss the last contention raised of IOCL that a PSU cannot be held to have acted with mala fide
intent. The contention is not legally tenable since the Hon’ble Tribunal in the case of BPCL

[2009 (242) E.L.T. 358 (Tri. - Mumbai)], in para 46 has held as follows:

46. On the question of penalty, the Ld. Counsel has argued that a PSU cannot be held to act with mala

ide intent. The Ld. Joint CDR has rightly countered this argument relying on a number of decisions,
where substantial penalties have been imposed on the PSUs. In fact, one of the cases cited by the ld. Joint
CDR relates to the appellants themselves, though in another case. Once the invoking of the extended time
limit has been upheld, mandatory penalty is imposable under Section 1 1A4C of the Central Excise Act,
1944 [Dharamendra Textile Processors reported.in 2008 (23 1) EL.T. 3 (S.C,)]. We uphold the penally of
Rs. 119,21,06,264/- (Rupees One hundred Nineteen Crores Twenty One Lakhs Six Thousand Two
hundred Sixty Four only) imposed on the appellants by the Commissioner.

Further, in the case of Electronic Corporation of India [2001 (137) E.L.T. 1031 (Tri. - Mum)],

which has been upheld even by the Hon’ble Supreme Court of India, the Hon’ble Tribunal held

as follows :

25. Ms. ECIL, however, are differently situated. That they had conspired not to pay the duly correctly
leviable, is evident in our discussions above and thus their liability to penalty is established. At the same
time we must accept that it is a loss making PSU. A significant quantum of penalty on them would mean a
penalty on the exchequer and indirectly on the general public. We therefore, holding that they are liable to
penalty, reduce the quantum thereof to Rs. 20,00,00 lakhs only).

15. Now coming to the appeal fil uestion mentioned at [a] supra,

I find that the appellant has already paid the\dut the adjudicating authority. The
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appeal is against the imposition of penalty of Rs. 17,58,000/- under rule 25 of the Central Excise

Rules, 2002 read with Section 11AC of the Central Excise Act, 1944, in respect of the show %

cause notice dated 30.3.2004. The appellant has pleaded that when the adjudicating authority
has himself held that extended period is not invocable, the imposition of penalty under Rule 25
of the Central Excise Rules, 2002, was bad in law. The argument now loses relevance since I
have in the para supra already held that there was suppression by IOCL with an intent to evade
payment of duty. Therefore, [ find that the penalty in the matter has been correctly imposed by

the adjudicating authority. In view of the foregoing, the appeal filed by M/s. IOC is rejected.

16. W@Wﬁﬁ@mwmmaﬁﬁﬁmm%l
16. The appeal filed by the appellants stands disposed of in above terms.
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Date 244.2018
Attested

\

(Vinod Eukose)
Superintendent (Appeal),
Central Tax,

Ahmedabad.
" By RPAD.
" To,
Indian Oil Corporation Limited, Assistant Commissioner, CGST,
Sabarmati Terminal, Division IV, Central Tax,
Nr. D Cabin, Sabarmati, Ahmedabad South
Ahmedabad 380 019. Commissionerate.
Copy to:-
1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad South.
3. The Deputy/Assistant Commissioner, Central Tax Division-IV, Ahmedabad South.
4. The Assistant Commissioner, System, Central Tax, Ahmedabad South.
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